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secondary, successful and unsuccessful psychopathy, sociopathy and psychopathy, etc. 
(for a review, see Skeem et al. 2011). The first distinction is often explicated in terms of 
anxiety levels, where primary psychopaths are low anxious while secondary are high 
anxious. Successful psychopaths, unlike the unsuccessful ones, are supposed to have 
superior rational and volitional capacities which might protect them from maladaptive 
behaviour or enable them to escape institutionalisation (Ishikawa et al. 2001). The 
difference between sociopathy and psychopathy is based on a difference in the 
aetiology of the two conditions (the first is sociologically determined while the second 
is genetically based) even though they may be characterized by the same behavioural 
and cognitive impairments (for a review, see Brazil et al. 2018).  

 
The heterogeneity of psychopathy is also exhibited in the fact that psychopathic 
personality and behavioural traits are not necessarily co-instantiated (Lilienfeld 2013). 
Moreover, they can differentially correlate with different neuropsychological tasks and 
measures. For instance, it seems that Factor 1 and Factor 2 traits of the PCL-R can be 
present to a different degree indicating that a person might score high on Factor 1 but 
low on Factor 2 and vice versa (Lilienfeld, Watts, and Smith 2015). In addition, different 
measurements of psychopathy correlate differently with neuropsychological tasks. In 
particular, Baskin-Sommers et al. (2015) showed that the interpersonal-affective traits 
measured by the PCL-R and fearless-dominance traits (which are taken to capture the 
same interpersonal-affective traits) from a self-report measure exhibit opposite 
correlations on a battery of tasks that measure different aspects of executive function 
within the same population of incarcerated offenders.  
 
All these issues have spilled over to philosophical or legal debates about the 
responsibility of psychopaths and foundational issues about the concept of psychopathy 
itself and how to measure it. For instance, some research indicates that there might be a 
difference between successful and unsuccessful psychopaths, where the first, as 
opposed to the latter group, are supposed to be characterized by better than average 
rational and volitional capacities which might enable them to stay below radar and not 
being caught (Ishikawa et al. 2001; see also Maes and Brazil 2013). If this is the case, 
then some authors argue that we should separately judge the responsibility status of 
psychopaths, where the idea is that while unsuccessful psychopaths might not be 
accountable for their behaviour, the successful ones still might be given their superior 
rational and volitional capacities (Ramirez 2015; Sifferd and Hirstein 2013; see also 
Jurjako and Malatesti 2018b). 
 
Regarding the foundational problems related to the heterogeneity of psychopathy, some 
researchers advocate turning to a more bottom-up approach to classifying psychopathy 
and more generally individuals exhibiting antisocial behaviour (Brazil et al. 2018). 
There is a wealth of genetic and neurobiological studies regarding the biological 
underpinnings and correlates of psychopathy and antisocial personality disorder (for a 
recent review, see Brazil and Cima 2016). Following the guidelines of the Research 
Domain Criteria (RDoC, Insel and Cuthbert 2015), the idea is to rebuild the 
classificatory systems of people exhibiting severe forms of antisocial behaviour by 
forming groups based on their genetic, neurobiological, cognitive, and behavioural 
phenotypes to enhance diagnostic procedures and devising appropriate treatments that 
might reduce maladaptive behaviour related to psychopathy (Brazil et al. 2018). 
Recently, investigations into ethical problems and benefits of such an approach have 
been undertaken (Jurjako, Malatesti, and Brazil 2018c). Other researchers advocate 
adopting a more conceptual task to re-examine the concept of psychopathy and by 
doing a rigorous conceptual and explicative analysis to capture the essential features of 
psychopathy and provide proper grounds for building a valid measure of it (see, e.g. 
Cooke et al. 2012). 
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ABSTRACT 
 

The diagnosis of psychopathic personality disorder has salience for forensic 
clinical practice. It influences decisions regarding risk, treatability and 
sentencing, indeed, in certain jurisdictions it serves as an aggravating factor that 
increases the likelihood of a capital sentence. The concatenation of symptom that 
is associated with modern conceptions of the disorder can be discerned in early 
writings, including the book of Psalms. Despite its forensic clinical importance 
and historical pedigree the concept remains elusive and controverted. In this 
paper I describe an attempt to map the concept of psychopathic personality 
disorder—the Comprehensive Assessment of Psychopathic Personality (CAPP). I 
outline the processes used to create the concept map; I summarise evidence in 
support of the content validity of the map and describe different operations 
designed to operationalise the construct. It is only when conceptual clarity is 
achieved that valid operations and measures can be created. I end with a plea for 
more carefully considered application of statistical methods; applications that 
better fit the theoretical questions being posed. 
 
Keywords: Psychopathic personality disorder, Comprehensive Assessment of 
Psychopathic Personality, CAPP, Conceptual Model, Measurement 

 
 

 
1. Psychopathic Personality Disorder: Capturing an elusive concept 
 

   “I can calculate the motion of the heavenly bodies, but not the 
madness of people.”  

Sir Isaac Newton 
 
Psychopathy has been described as an "unfortunate term with a disreputable history” 
(Mullen 1992, 343); while this may be true, clinicians encounter patients with profound 
symptoms of personality pathology which require description; patients about whom the 
clinician needs to communicate diagnostic formulations.  Patients who suffer from 
Psychopathic Personality Disorder (PPD) can be particularly challenging; they are hard 
to assess and manage; they are resistant to standard treatments; they show an elevated 
risk of engaging in criminal behaviour, substance use and suicidal behaviour; they have 
difficulty in maintaining intimate relationships and they tend to die at a younger age 
than their peers (Cooke and Logan 2018; Douglas, Vincent, and Edens 2018; Ellingson et 
al. 2018; Hare 1991; Polaschek  and Skeem 2018).  
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Despite its forensic importance PPD remains a controversial clinical concept (Hart and 
Cook 2012). Indeed, as a concept its definition remains obscure, at least a dozen 
distinctive clinical descriptions exist, each emphasising different patterns of symptoms 
(Arrigo and Shipley 2001; Berrios 1996). The lack of conceptual clarity inevitably leads 
to a lack of operational clarity; there exists little consensus about how best to assess 
and diagnose PPD (Cooke et al. 2012; Hart and Cook 2012).  
 
Over several decades, the dominant measure of PPD has been the Psychopathy 
Checklist-Revised (PCL-R; Hare 1991). Using this procedure, a trained assessor gathers 
evidence concerning life-time patterns of behaviour and personality traits relating to 
twenty items thought, by the author of the test, to characterise PPD; the evidence is 
based on an interview(s) and a systematic file review. The PCL-R has informed the field 
about the nature of PPD, however, an unfortunate consequence of its dominance in the 
field is operationalism. Frequently, researchers and clinicians confuse the PCL-R score 
with the psychopathy concept rather than merely a fallible estimate of an underlying 
concept. This is equivalent to confusing a score on an IQ test with intelligence. Self-
evidently, the diagnostic criteria for PPD—or indeed any other clinical condition—are 
not the same as that clinical condition anymore than a map is the same as the landscape 
that it depicts. A danger of such operationalism is that it is never possible to discern 
whether observations are the consequence of peculiar qualities of the measure, or 
whether they actually inform us about characteristics of the underlying construct 
(Skeem and Cooke 2010a).  
 
Clearly, clinicians and researchers in psychology require tools and procedures for 
measuring PPD, however, unless the concept to be evaluated is mapped out prior to 
operationalising the concept then confusion may reign. That the explication of a concept 
must precede the development of measures of that concept has long been recognised in 
psychological science yet, regrettably, this necessity has frequently been ignored 
(Blashfield and Livesley; 1991; Cook and Campbell 1978; Smith, Fischer, and Fister 
2003). Inevitably, incomplete concept explication will result in imperfect measures, and 
repeated analysis of imperfect measures cannot inform our understanding of concepts 
(Skeem and Cooke 2010a). Clear differentiation between a concept and the measures of 
that concept, promotes our understanding of associations amongst different 
measurement procedures, and may in turn further inform our understanding of the 
nature of the concept (Cook and Campbell 1978; Cooke et al. 2012; Hart and Cook 2012; 
Smith et al. 2003).  
 
 
3. The measurement challenge 
 
In a modern-day parable, Richters (1997) related the case of the Hubble Space 
Telescope. The telescope, launched in 1990, in order to deliver high-resolution images 
of the universe, produced initial images that caused disappointment—if not dismay. The 
images were no clearer than those obtained from earth-based telescopes. Acceptance of 
the Hubble data as being accurate could have led to prolonged scientific endeavours 
focused on the wrong phenomena with resources being diverted away from the 
problem of interest. Fortunately, the problem was relatively easy to identify—spherical 
aberration deep in the complex optical structure of the telescope—because those trying 
to resolve the problem had access to the advanced and detailed knowledge base of 
physics and optics. Clearly, psychology lacks this detailed knowledge base, it is a 
comparatively young discipline, and indeed, the phenomena of concern to psychology 
are inherently more complex than those in the physical and biological sciences 
(Richters 1997). 
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Grouping symptoms into conceptual domains has the advantage of providing additional 
context for interpreting symptoms, further reducing potential ambiguity in their 
meaning. Hierarchical models of personality provide a parsimonious organizational 
structure for symptoms, a structure which both provides breadth of description (i.e., 
bandwidth) and precision (i.e., fidelity). Sixth, we considered that the concept map 
should provide a comprehensive description of all putative symptoms of the disorder: 
Which symptoms are primary and which are secondary remains an empirical question. 
Symptoms can be deleted from the model after the fact; it is less easy to determine 
retrospectively which symptoms should be added.  
 
Guided by these principles we undertook a number of processes in order to create our 
concept map—The Comprehensive Assessment of Psychopathic Personality or CAPP 
(Cooke et al. 2004, 2012). In psychology, concept development can be approached 
either as a top-down process or a bottom-up process. The PCL-R can be regarded as 
being based upon an orthodox top-down approach as it is based on the influential work 
of (Cleckley 1976). In the first edition of the PCL-R manual Hare explicitly 
acknowledged his debt to Cleckley: “To a large extent the ‘Cleckley psychopath’ is the 
clinical basis for the PCL-R and the PCL-R” (Hare 1991, 2). Unfortunately, the inherent 
vulnerability of the top-down approach is its very reliance on the views of one 
individual, views that will be shaped by their experience, including the source and types 
of patients referred to them and the culture within which they are embedded. The top-
down approach may lead to faulty conceptualisation because of the inaccurate, 
idiosyncratic or inaccurate sampling of the clinical phenomena of concern.  
 
Blashfield and Livesley (1991) are proponents of the bottom-up approach to concept 
specification in psychopathology; they provided a route map: “Ideally, representations 
of the construct are developed through many procedures, such as literature reviews, 
expert judgements, analysis of relevant research, and direct observations of behaviors 
provide a comprehensive representation of the construct” (Blashfield and Livesley 
1991, 266).  
 
Thus, it is clear that in order to build a concept map it is crucial to adopt a multi-
method, multi-source approach to determining which informational elements to select, 
and how to structure them. It is important to identify all clinically relevant elements, 
but also, it is important to filter out secondary or irrelevant content (Blashfield and 
Livesley 1991; Clark and Watson 1995; Smith et al. 2003). We endeavoured to follow 
this route map. 
 
First, we carried out a detailed literature review. Clark and Watson (1995) argued that 
this initial step can be used, not only to determine whether a new model is required, but 
also, to elucidate the description and limits of the target concept. We considered three 
broad literatures. First, we examined existing diagnostic criteria (e.g., American 
Psychiatric Association 2000; Hare 1991; Hart, Cox, and Hare 1995; World Health 
Organisation 1992). Second, we reviewed the detailed clinical descriptions of PPD 
provided by scholars (e.g., Arieti 1963; Cleckley 1976; Henderson 1939; Karpman 1948; 
McCord and McCord 1964; Millon and Davis 1996; Schneider 1958). Third, we consider 
the descriptions of PPD available in the research literature (e.g., Blackburn 1998; 
Lykken 1995). 
 
From this process, we were able to garner a lengthy list of putative symptoms of PPD. 
However, as Blashfield and Livesley (1991) advised, it is also important to access expert 
judgements, and indeed, judgements based on direct observations of people who 
display the condition of interest. In order to achieve this, we consulted a cohort of 
subject matter experts (SMEs) from Europe and North America, that is, with a cohort of 
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al. 2012). This approach to construct explication has a number of practical and 
theoretical advantages. First, it avoids terms-of-art such as PCL-R item descriptions 
!"#$%&'($)* $+* %$),('($)&-* ."-"&/" or 0&.&/('(%* -(+"/'1-"* (Hare 1991) and should make 
communication with decision-makers more intelligible. Second, because symptoms are 
focused on basic features of personality functioning it is possible to parse the complex 
blends of symptoms found in other diagnostic approaches (e.g., DSM-5; American 
Psychiatric Association 2013 or PCL-R; Hare 1991) into their basic elements and, 
thereby, clarify their specific meaning for the client being assessed. For example, the 
PCL-R item 23&--$4*5++"%' is regarded as a central symptom of PPD but it is a complex 
blend containing eight CAPP symptoms from three conceptual domains, i.e., from the 
5''&%36")' domain (7"'&%3",8* 9)%$66(''",8* 9)%&.():), from the ;6$'($)/ domain 
(<&%=/* ;6$'($)&-* 7">'3, 9)"6>&'3(%, <&%=/* 5)?("'1 and <&%=/* 0-"&/@.") and from the 
7$6()&)%" domain (A)/()%"."). This increased specificity is likely to yield incremental 
validity over alternative diagnostic procedures currently in use as well as enhancing the 
clarity of clinical formulation in the individual case (Dawson et al. 2012; Kreis and 
Cooke 2012).  
 
Third, the CAPP concept map is specified by open concepts, that is, by concepts which 
are not defined in terms of fixed and restricted sets of behavioural indicators. This is not 
true of other diagnostic approaches to PPD or cognate disorders which rely to some 
degree on DSM-5,	for	example,	“being irritable and aggressive as suggested by frequent 
assaults or physical fights” (American Psychiatric Association 2013) or Multiple marital 
relationships and Revocation of conditional release (PCL-R; Hare 1991). The 
specification of the model in terms of open concepts means that the symptoms are not 
tailored for use in limited contexts (e.g., institutional contexts), with specific 
populations (e.g., individuals of certain age, gender or race) or across specific time 
periods (e.g., past 2 years v. life-time), rather CAPP symptoms have a broad application.  
 
The entire concept map, including all levels of the hierarchy, can be represented in 
about 180 words of text or a single graphic and is readily understood even by people 
with no training or experience in mental disorder. The CAPP model was developed 
explicitly to direct the development of new measures that could assist in clinical 
formulation and the detection of change in symptomatology brought about by 
intervention or natural variation (e.g., Cooke and Logan 2014, 2017; Cooke et al. 2012; 
Kreis and Cooke 2012). 
 
 
5. Evaluating the CAPP concept map 
 
As noted above, the CAPP concept map was designed to facilitate the development of 
different forms of psychological assessment—interviews, self-ratings, expert 
observation ratings and self-report inventories. However, prior to the development of 
instruments, it is important to demonstrate the validity of the concept to be 
measured—in psychology this is known as content validity. 
 
Two broad streams of evidence support the content validity of the CAPP conceptual 
map; translations and prototypicallity studies. A first stream of evidence can be found in 
the work on translation of the model into languages other than English. As noted above, 
the lexical hypothesis proposes that salient predicates in the language attest to the 
significance of a psychological concept or phenomenon; the lexical hypotheses further 
proposes that salient psychological phenomenon should be represented in all languages 
(Saucier and Goldberg 2001). Thus, the ability to translate the CAPP conceptual 
model—content and structure— into other languages is a strong assay of the model 
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6. From concept to measurement 
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approaches to operationalization of the PPD construct it is more likely that method and 
concept can be disentangled. Clearly, when findings converge across different 
operationalizations of PPD this provides more compelling evidence about the concept 
!"#$ %". Further, when findings are sustained despite heterogonous irrelevances or 
variations in people, settings, or treatments the validity of knowledge is enhanced 
(Shadish, Cook, and Campbell 1999). 
 
The CAPP concept map has served as the basis for a number of procedures for 
operationalizing the concept. As data accumulate using different operations they can 
provide information—that over time—can be used to further refine the CAPP model 
(Cooke and Logan 2018; Edwards and Bagozzi 2003).  
 
 
!" #$%%&'()*&+,$%&,)-.)(/&)#011)*-2&3)
)
At this time, there are four broad approaches available for operationalizing the CAPP 
model. The CAPP-Symptom Rating Scale-Clinical Interview (CAPP SRS-CI) provides the 
most detailed clinical analysis of an individual’s	psychopathic	symptoms	(see Cooke and 
Logan 2018 for a comprehensive description); it is used to evaluate overall symptom 
severity, both trait extremity and functional impairment. A trained interviewer, having 
carried out a detailed review of background files, carries out a semi-structured 
interview with the person of interest. This interview has been carefully tailored for the 
client group and is designed to yield information about the 33 symptoms in the CAPP 
conceptual map. The interviewer prompts the client to discuss each symptom related 
area	 by	 using	 one	 or	 more	 starter	 questions;	 the	 client’s	 responses	 are	 followed-up 
using a series of more directed interview probes. The interview is carefully designed to 
support the development of rapport, it promotes listening and the observation of traits 
that are indicative of the disorder. These are essential element of the assessment 
process; they allow the interviewer to detect and monitor patterns of defensive and 
deceptive responding and also allow the interviewer to manage the impact that 
resistance and minimisation may have on the collection of information. A number of 
studies have demonstrated the field reliability of this method (e.g., Pedersen et al. 2010; 
Sandvik et al. 2012; Sea 2018). 
 
A second approach is to capture the knowledge of an informant systematically. It is the 
case that assessments of PPD often take place in the context of secure settings—prisons 
and secure forensic hospitals. Staff who work in these facilities often have extensive 
knowledge of clients. The CAPP SRS-Informant Report (CAPP SRS-IR) was developed to 
tap into this valuable source of knowledge. The informant derived information provides 
a source of information from an alternative perspective, together with the CAPP SRS-CI 
this	 should	 provide	 a	 more	 comprehensive	 and	 nuanced	 depiction	 of	 the	 client’s	
psychopathic symptomatology. The Informant Report may also assist in circumstances 
where the client refuses to partake in the CAPP interview—this does occur, albeit 
rarely, in forensic clinical practice. 
 
A third approach to assess the CAPP traits, particularly for research rather than clinical 
purposes, is through the use of lexical markers. The CAPP Lexical Rating Scales (CAPP-
LRS) are used when rating trait extremity or prototypicallity in contexts where it is not 
possible to evaluate functional impairment. As noted above participants are asked to 
rate the extent to which the adjectives used to define symptoms in the CAPP are 
characteristic of themselves or others. Technically, these are not ratings of symptoms as 
no attempt is made to determine the clinical severity, that is, the associated functional 
impairment; rather the ratings are essentially personality descriptions the meaning of 
which is self-evident (Goldberg 1993). Sellbom, Cooke and Hart (2015) analysed lexical 
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ratings of CAPP traits from a large sample of community-based participants. Their 
bifactor modelling approach demonstrated a strong general factor underpinning these 
ratings indicating that ratings can be conceived as reflecting a coherent construct. 
Further, the bifactor modelling approach allowed each lexical rating to be ranked in 
order of strength of its relationship with the underlying general factor. These factor 
loadings correlated at .76 with the prototypicallity ratings of these symptoms by 
experts (Kreis et al. 2012). This provides further support for the content validity of the 
CAPP model particularly given the very different conceptual and empirical processes 
used to derive the data. Correlations with CAPP lexical self-ratings can also be used to 
elucidate the meaning of items, subscales, and total scores of self-report measures of 
PPD (e.g., Gatner, Douglas, and Hart 2017); the CAPP model serving as a !"#$%%&'(%")$'
allowing cross-translations across different measures of the concept (Cooke et al. 2012).  
 
The fourth approach to the operationalisation of the CAPP model is the development of 
a self-report inventory. The self-report assessment of PPD is clearly subject to a number 
of challenges, however, self-report methods are demonstrating something of a 
renaissance (Sellbom et al. 2018). A self-report scale (CAPP-SR, Sellbom and Cooke 
2016) is currently being evaluated (Sellbom, Cooke, and Shou 2018). Initially, over 500 
candidate items for the 33 CAPP symptoms were prepared. These items were evaluated 
by four independent CAPP experts and rated for quality and relevance to particular 
CAPP domains and symptoms. The resultant experimental form of 299 items was 
administered to 553 participants from a community sample designed to reflect the 
2016 US census demographics. Items for the final version were selected by 
psychometric analysis using item response theory modelling and confirmatory factor 
analysis. These procedures allowed the systematic selection of items designed to 
maximise the information—in a technical psychometric sense—across the range of each 
of the CAPP symptoms. A final version of 99 items was developed and tested in two 
samples in the USA and New Zealand and showed promising pattern of convergent and 
discriminant validity with other self-report psychopathy scales as well as with 
independent prototypicality ratings. As such the new CAPP-SR inventory shows 
promise for furthering research into PPD. One obvious avenue of research is in 
populations of individuals where moderate to high levels of psychopathy occur but in 
the absence of an overt criminal history (Mullins-Sweatt et al. 2010). 
 
In sum, data regarding the elements of the CAPP concept map can now be gathered 
using multimodal approaches to the assessment of these important symptoms. While 
this has practical significance, it can also contribute to our understanding of the 
disorder. 
 
 
!" #$%&'&()*+$(&(,-'-%'.%,.(/-'
'
The development of different measurement technologies by which the conceptual 
model is instantiated not only allows assessment of the practical utility of the CAPP 
concept map, but also, provides means by which the conceptual model can be further 
validated (Edwards and Bagozzi 2000). Psychological science progresses through the 
iteration and refinement of both concepts and measures; new findings clarifying 
existing models which, in turn, assists with the development of new measures (Haynes, 
Richard, and Kubany 1995). As noted elsewhere (Cooke et al. 2012; Cooke and Logan 
2015), from the beginning, we explicitly adopted an inductive approach to the 
construction of the CAPP measures as little can be known empirically about the 
underlying nature of the structure of the construct (Smith, Fischer, and Fister 2003). 
Progress can only be achieved through the successive iteration and refinement of both 
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2&',(/'*#$ %&/+&$ %'$ C)8$ ('-'($ 2,$ )*T$ 12/-#/$* 3'4#!#-* 5)'/&#'($ F'<5<$ 2&'$ UC,2/,0;P)*'1$
A')(0/05$ D&',(8$ VP3)/(#$ W/2+&'33#$ )01$ P3)/($ :""RXH$ )01$ 6/,$#-#0'* 5)'/&#'($ F'<5<$ 2&'$
B'*4,0*'$W,173)2/,0$Y84,2&'*/*$VY)C/32,0$)01$='%C)0$:"GZXH<$D&'$-,(C'($2&',(/'*$
97/31$ ,0$ )$ E/'%$ 2&)2$ 4*8+&,4)2&8$ /*$ )0$ )--'+2/E'$ 1/*4,*/2/,0)3$ 18*-70+2/,0$ F'<5<$
4*8+&,4)2&*$ +)00,2$ 4(,+'**$ +'(2)/0$ 'C,2/,0*$ 4(,4'(38H#$ )01$ 2&'$ 3)22'($ 4,*/2*$
4*8+&,4)2&8$ )*$ )$ 1/*,(1'($ ,-$ 'L'+72/E'$ +,50/2/E'$ -70+2/,0*$ F'<5<$ 4*8+&,4)2&8$ /*$
701'(4/00'1$98$)0$)22'02/,0$1'-/+/2H<$[/E'0$2&'$-701)C'02)3$1/--'('0+'*$9'2%''0$2&'*'$
2%,$284'*$,-$2&',(/'*#$2&'$'L+37*/,0$+(/2'(/)$%'$1'(/E'$%/33$3/K'%/*'$9'$1/E'(*'<$I0$,2&'($
%,(1*#$2&'$E/'%$,0$%&'2&'($4*8+&,4)2&8$/*$)0$%44'!-#0'*+'4#!#-*,($)$!/,$#-#0'*+'4#!#-$%/33$
)3*,$1'2'(C/0'$%&)2$'L)+238$/*$('01'('1$)$-)3*';4,*/2/E'$/0$2&'$+3)**$,-$?@A;B$1/)50,*'1$
/01/E/17)3*<$ D&,75&$ 2&'$2'-)/+$ 4(,4,*'1$ /0$ 2&/*$4)4'($ /*$ 5'0'()338$ )443/+)93'$ /0$ )08$
('*')(+&$ 4)()1/5C#$ 2&'$ ('C)/01'($ ,-$ 2&'$ 4)4'($ %/33$ -,+7*$ ,038$ ,0$ 12/-#/$* 3'4#!#-*
5)'/&#'(<1$
                                                 
1 It should be emphasized that these two theories are not necessarily mutually exclusive, that is, the 
signs and symptoms observed in the patient class could be caused by at least two distinct etiologies, 
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*2!!$0$"%/#1%,+<(#.%54%#8')-'$+*%=#3,#=)-'$(>%8'3+*%,*+-8(%+-"%(#$)-8#$)+*%,*+-8(6%93-$:%
+31<#(% )"+)% )"#3#% +3#% -$)<-)-/#% +$.% #8=-3-,+*% #/-.#$,#% '0% )"-(6% 2+$4% =#'=*#% !'<*.%
3#+.-*4% +13##% )"+)% )"#-3% 8'3+*% 5#*-#0(% +3#% /-(,#3+*?% )"+)% )"#4% "+/#% ()3'$1% 0##*-$1(%
+((',-+)#.%!-)"%)"#-3%8'3+*%/+*<#(?%'3%+(%93-$:%=<)(%-)?%)"+)%)"#-3%ÍÏÒÁÌ ÊÕÄÇÍÅÎÔÓ ȰÏÏÚÅ 
ÏÆ ÓÅÎÔÉÍÅÎÔȱ @ABBC?% DEF6% G#% +3#% )+;#$% +5+,;?% 0*+55#31+()#.?% '3% ()<$$#.% !"#$% !#%
!-)$#((% +%8-(,+33-+1#% '0% H<()-,#I% +$.%!#% +3#% ='(-)-/#*4% )"3-**#.% +$.% 13+)#0<*%!"#$%!#%
3#+.%+5'<)% +% *',+*% "#3'6%J'!#/#3?%!"-*#% )"#(#%8<$.+$#%'5(#3/+)-'$(%8-1")% ,'$/-$,#%
4'<%)"+)%#8')-'$(%(##8-$1*4%,'K',,<3%!-)"%8'3+*-)4?%-)%,'<*.%5#%)"+)%)"#4%+3#%$')%,+<(+*%
'3% ,'$()3<,)-/#% =+3)(% '0%8'3+*-)46% L)% ,'<*.% 5#% )"+)%8'3+*-)4% -(% +% 0<**4% 3+)-'$+*% =3',#((?%
!"-,"%H<()%"+==#$(%)'%)3-11#3%'<3%#8')-'$(%-$%+$%-$)-8+)#?%3#*-+5*#%0+("-'$6%%
%
93-$:%@+$.%*-;#K8-$.#.%)"#'3-()(F%3#H#,)(%)"-(%,3-)-,-(8?%#8="+(-:-$1%)"+)%-)%-(%.-00-,<*)%)'%
(M<+3#%3#+('$K5+(#.%8'3+*%)"#'34%!-)"%#8=-3-,+*%,+(#(%!"#3#%8'3+*%H<.18#$)(%+==#+3%
)'% 5#% (<00-,-#$)*4% ,'8='(#.% '0% #8')-'$+*% ,'$)#$)% +*'$#6% N'3% -$()+$,#?% -$% J+-.)% +$.%
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('8#)"-$1% )'% 5#% -88'3+*F?% )"#% 8+H'3-)4% ()-**% ,"'(#% )'% ()-,;% )'% )"#-3% -$-)-+*% H<.1#8#$)?%
.#0#$.-$1%)"#-3%8'3+*%='(-)-'$%!-)"%<$M<+*-0-#.%()+)#8#$)(%'0%(#$)-8#$)I%+$%-$.-,+)-'$%
)"+)% #8')-'$(%8+4%=*+4%+% (<00-,-#$)% 3'*#% -$%8'3+*% #/+*<+)-'$% @0'3% (-8-*+3% 0-$.-$1(?% (##%
J-$.3-;(%ABDOI%P':-$%#)%+*6%DQQQI%R"*8+$$%+$.%S"<%ABDTF6%%
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7"#3#% +3#% ')"#3% )4=#(% '0% 3#(#+3,"% )"+)% (<=='3)(% 93-$:ȭÓ% )"#'34?% 0'3% -$()+$,#?%
$#<3'5-'*'1-,+*% ()<.-#(% )"+)% 0-$.%8'3+*% )+(;%('*/-$1% 3#*-+5*4%+,)-/+)-$1% )"#%(+8#%53+-$%
3#1-'$(%)"+)%+3#%+*('%-$/'*/#.%-$%#8')-'$+*%=3',#((-$1% @U+33-1+$?%V.*+8?%+$.%W+$1.'$%
ABDXI% U3##$#% +$.% J+-.)% ABBAI% Y"#$"+/% +$.% U3##$#% ABDTF6% J'!#/#3?% -)% -(% $')% )"#%
=<3='(#% '0% )"-(% =+=#3% )'% .#0#$.% 93-$:ȭ(% )"#'346% V**% )"+)% -(% $##.#.% 0'3% $'!% -(% )'%
+,;$'!*#.1#%)"#%)"#'3#)-,+*%*-$;%5#)!##$%8'3+*%#8')-'$+*%=(4,"'*'14%+$.%)"#%.#0-,-)(%
)"+)%=(4,"'=+)"(%+**#1#.*4%#Z"-5-)%+,,'3.-$1%)'%[8')-'$%\#0-,-)%7"#'3-#(6%93-$:ȭ(%!'3;%
1-/#(%<(%+%,'$,3#)#%)"#'34%0'3%!"4%+%.#=3-/+)-'$%'0%#8')-'$+*%=#3,#=)-'$(%!-**%,+<(#%+%
(<5()+$)-+**4% .-00#3#$)% 8'3+*% =(4,"'*'146% L0% +$% -$.-/-.<+*% -(% .#=3-/#.% '0% #8')-'$+*%
,'$)#$)?%)"#%)"#'34%=3#.-,)(%(<5()+$)-+**4%.-00#3#$)%=#30'38+$,#(%-$%8'3+*%=(4,"'*'1-,+*%
)#()K=+3+.-18(6%%
%
2'3#%-8='3)+$)*4?%"'!#/#3?%!"+)%93-$:ȭ(%)"#'34%+**'!(%<(%)'%.'%-(%)'%M<+*-04%'<3%(+8=*#%
(#*#,)-'$% 03'8% +% 0(%/-+,(*$/$3"% +31<8#$)6% 7"+)% -(?% 5#,+<(#% 93-$:ȭ(% )"#'34% ()+)#(% )"+)%
8'3+*-)4% -(% $#,#((+3-*4% +$.% (<00-,-#$)*4% 13'<$.#.% -$% #8')-'$+*% =#3,#=)-'$(?% -)% )"<(%
0'**'!(% )"#'3#)-,+**4% )"+)% -0% +% =#3('$% "+(% $'% @'3% (#/#3#*4% .#=3-/#.F% #8')-'$+*%
=#3,#=)-'$(?% (<,"% +% =#3('$% !-**% )"#$% $')% 5#% ,+=+5*#% '0% "+/-$1% '3.-$+34% 8'3+*%
=(4,"'*'1-,+*%()+)#(6%L$+./#3)#$)*4?%)"#$?%93-$:%-(%1-/-$1%+%)"#'3#)-,+*%#Z=*+$+)-'$%0'3%)"#%
,*-$-,+*%="#$'8#$'$%'0%=(4,"'=+)"4%3#(#+3,"?% -6#6% -$.-/-.<+*(%!"'%+3#% -1$'3+$)% )'% )"#%
8'3+*% 0+53-,% '0% (',-#)4% +3#% %"0"**+-$#1% )"#% -$.-/-.<+*(% !"'% +3#% +*('% .#=3-/#.% '0%
#8')-'$+*%=(4,"'*'1-,+*%()+)#(64%
%

                                                 
4 Interestingly, Prinz discusses the phenomenon of psychopathy to a great extent, taking the existence 
of psychopaths as an empirically supporting element of his moral theory, namely, that his theory can 
predict moral-psychological abnormalities in people with affective deficits (Prinz 2007, 42-47). 
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Robert Lifton’s book The Nazi Doctors (1986), he uses the term “doubling” to describe 
the phenomenon of Nazi doctors being capable of treating human lives differently 
depending on whether they practiced inside or outside the walls of the harrowing 
concentration camps. The doctors that worked on both sides of these walls could divide 
their self into one that was killing and one that was treating, without this seemingly 
paradoxical self-understanding showing manifest signs of discomfort (Lifton 1986, 
421). 
 
Lifton and Goldhagen’s examples bring complex challenges to psychopathy assessment. 
As with moral blocking, the case of moral dimensionality raises clear instances that, to 
an outside observer, would appear as if we are dealing with proper psychopathic 
individuals, for example, the Nazi executioner or doctor who, disaffected and deprived 
of guilt, goes to work and participates in some of the most heinous crimes known to 
humankind. In these cases, however, we are not necessarily dealing with a psychopath, 
since when these men left the premises of Nazi operations, many of them presumably 
returned to their families as sincerely loving and caring fathers, the only seeming 
abnormality being the killings, which to us may appear psychopathic; but to them a 
dutiful moral act. Thus, in the case of childrearing, family men, we are necessarily 
dealing with a false-positive. 
 
(c) Moral Plasticity: Cases of moral plasticity refer to situations where a person (all 
things equal) changes their moral belief (i.e. sentiment) about a specific issue over a 
course of time. For instance, when a person in time 1 believes killing to be wrong, but in 
time 2 now believes killing is justified. Over such a period, then, this person will have 
changed their emotional disposition from in time 1, feeling disapprobation about killing, 
to feeling approbation in time 2. While we evidently change many of our moral 
viewpoints throughout our lives (and thus, according to Prinz, we change our 
sentiments/feelings), what the example of moral plasticity also captures is how our 
emotional dispositions may change due to overexposure to specific conditions. 
 
It is a rather uncontroversial observation that emotional dispositions are in and by 
themselves plastic entities. What this means is simply that we are likely to emote 
differently in a situation that occurs on a routinely repeated scale. As Elijah Millgram 
noticed, the first time we were confronted (probably as a child) with the sight of a street 
person in need of food and shelter, it is likely that we reacted with much more 
emotional vigor, compared to when we encounter such a person for the nth time 
(Millgram 1999). Similarly, we may speculate that the way experienced surgeons move 
the scalpel calmly through human flesh hardly resembles the first time they did it in 
Med School.  
 
If emotions are plastic in this sense, it thus follows from Prinz’s moral emotionist 
outline that our moral psychology is similarly plastic. It might turn out that the more we 
are exposed to morally troubling situations, the more attenuated our emotional 
dispositions become. Again, there are plenty of anecdotal evidence for such cases. 
Consider here an extreme case of plasticity taken from a letter correspondence between 
a Nazi soldier, Walter Mattner, and his fiancée, reporting from a systematic mass 
slaughtering of Jews in Belarus, which Mattner took an active role in: 
 

There’s still something else I have to tell you. I was in fact also present at 
the enormous mass killings the day before yesterday. For the first truckload 
my hand trembled slightly when shooting, but one gets used to it. By the 
time the tenth truck arrived I was already aiming steadily and fired surely 
at the many women, children and infants. Bear in mind that I also have two 
babies at home, to whom these hordes would do the same, if not ten times 
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might rate this episode in isolation, completely neglecting that, in fact, the hardened 
gangsters may hold strong feelings about friends and family, individuals they are readily 
prepared to give his life. 
 
With these qualifying remarks in mind, we can thus derive some guidelines for a theory-
driven exclusion criterion meant to capture instances of moral blocking, dimensionality, 
and plasticity. This criterion we may refer to as: Sufficient Moral Psychological Emotions. 
By detecting other moral episodes (across contexts) where the patient has 
demonstrated a capability of sufficient moral psychological mechanisms, namely, having 
feelings associated with moral values, judgments, beliefs, etc. researchers will be able to 
reliably discriminate cases of moral blocking, dimensionality, and plasticity from the 
class of PCL-R diagnosed individuals. Moreover, the exclusion criterion is meant to 
select individuals who are morally capable, from those who are incapable, which, 
according to Emotion Deficit Theories, is a consequence of having attenuated emotions. 
Inadvertently, this exclusion criterion is also consistent with the view that psychopathy 
is a personality disorder, meaning that psychopathy necessarily is manifest across 
contexts; thus, being capable of forming any sufficient moral psychological beliefs and 
judgements is a capability necessarily reserved for non-psychopaths.  
 
If the argument thus far is reasonable, it may still be discussed whether the exclusion 
criteria should be introduced in sampling procedures as a taxometric criterion or as a 
dimensional criterion. In terms of the former usage, it would be a matter of detecting 
one instance (or a conventionally decided number of instances) of sufficient moral 
psychological judgments, beliefs, values, etc. In terms of the latter usage, it would be a 
matter of detecting to what degree a person can be said to exhibit the exclusion criterion 
(e.g. scoring it on a Likert scale from 1-7, as is sometimes the procedure with anxiety 
criterion in sampling [e.g. Zeier and Newman 2013]). Indeed, while we may be able to 
quantify the exact number of concrete cases of proper moralizing, Prinz’s moral theory 
seems to imply that moral beliefs are not simple taxometric entities, but also 
dimensional in terms of the extent to which (i.e. emotional vigor) a person believes a 
situation to be morally relevant. The details of such considerations, however, go beyond 
the scope of this paper. 
 
 
5. Concluding Remarks 
 
In sum, this paper has suggested that one way to counter the false-positive problem in 
psychopathy research sampling is to introduce theory-driven exclusion criteria; and in 
relation to Emotion Deficit Theories, Sufficient Moral Psychological states were 
proposed to capture discrete false-positives portrayed under moral blocking, 
dimensionality, and plasticity. Importantly, this argument should not be understood as a 
“catch-all” for false-positives in PCL-R assessment/sampling, but relevant only for 
studies pertaining to Emotion Deficit Theories, and further, as a criterion for excluding 
specific false-positives within this theoretical outline. Thus, the current contribution is 
merely a methodological outline for formalizing and implementing one specific 
exclusion criterion for one specific theory. 
 
This paper was motivated by recent concerns in the field about false-positives. For 
example, in their widely cited critique of the PCL-R, Jennifer Skeem and David Cooke 
emphasized that the assessment method was an inadequate mapping of the research 
domain, due to “underinclusion and overinclusion of people and of the construct [i.e. 
psychopathy] itself” (Skeem and Cooke 2010a, 436). The larger concern being that if the 
PCL-R continues to function as a gold standard for assessing and sampling psychopaths 
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for scientific research, our inquiries are bound to overlook the many subtleties 
articulated by various theories of psychopathy; subtleties that are essential for theory 
and construct validation (Skeem and Cooke 2010a, 437-439). Introducing Sufficient 
Moral Psychological states as an exclusion criterion is thus an attempt to accommodate 
specific demands in the field. 
 
If this method is sound, however, it still remains to be implemented in future research 
in order to test its actualized positive and/or negative impact on data and analyses. 
While it should be relatively straightforward to apply such an exclusion criterion when 
composing research samples (e.g. during assessment procedures), the strength of 
exclusion criteria in general, and this criterion in particular, is that it can be 
implemented in existing data samples and as re-assessments of already concluded 
studies. In cases where data collection consists of detailed patient records, researchers 
will be able to exclude test subjects with a fair amount of discretion. However, in cases 
where data sets consist of the raw PCL-R item scores, researchers may look for scores 
on the following three items: lack of remorse or guilt, shallow affect, and callous/lack of 
empathy. If the subject does not score 2 points on these three items, it may be taken as 
an indication of reported emotional dispositions, which signals an inference to a 
(relatively) proper functioning moral emotional psychology.  
 
Over and above the practical considerations, the implementation of exclusion criteria 
must (ideally) be guided by standardized definitions and procedures. Only through 
shared guidelines in sampling practices will it be possible to achieve the needed 
homogeneity in data samples, which is not only a prerequisite for meaningful data 
accumulation, but also for community wide and cross-disciplinary research efforts in 
terms of etiology, epidemiology, and treatment developments. 
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rarely assumed to be one of the core psychopathy features. This cognitive process is 
very similar to cognitive empathy, a process of inferring the mental states of others, 
sometime called perspective taking (Davis, 1983). In their seminal paper, Boduszek et 
al. (2016) refer only to one study which indeed found that convicts with elevated 
psychopathy had deficits in understanding affective states of others (Shamay-Tsoory, 
Harari, Aharon-Peretz, and Levkovitz 2010). Some other studies also found this 
relationship. However, the relationship was based on behavioral aspects of 
psychopathy. While the core psychopathy traits (manipulation and shallow affect) were 
unrelated to cognitive empathy (Brook and Kosson, 2013). Moreover, there are also 
data which suggest that cognitive empathy, in contrast to affective empathy, is intact in 
psychopathic individuals (Blair, 2008). Studies, conducted both on adolescents (Jones, 
Happé, Gilbert, Burnett and Viding 2010) and adults (Mullins-Nelson, Salekin, and 
Leistico 2006), converged to the conclusion that manipulative and affective 
psychopathic traits are unrelated to cognitive empathy. 
 
1.5. Goals of the present study 
 
PPTS is a promising new instrument for assessing psychopathy. It is based solely on the 
core psychopathy characteristics. This is a reconceptualization which could be fruitful 
for the field of psychopathy. However, it assumes that the lack of cognitive empathy is a 
core characteristic of psychopathy, and current empirical data does not support this 
assumption. The key goal of the present study was to evaluate whether it is better to 
conceptualize the lack of cognitive empathy as a correlate, or as a endogenous 
psychopathy trait. Following this key aim of the study, we set narrower goals and the 
accompanied hypotheses: 1) correlations between Cognitive responsiveness and other 
PPTS traits should be lower than intercorrelations of the three remaining traits; 2) 
factor analysis of PPTS items should extract the factor of cognitive empathy as a factor 
separate from global psychopathy; 3) Cognitive responsiveness should show higher 
congruence with cognitive empathy than with other measures of psychopathy. In order 
to test the last hypothesis, we included additional external measures to the analysis: 
two other measures of psychopathy - the Dirty Dozen measure (Jonason and Webster, 
2010); the Short Dark triad measure (Jones and Paulhus 2014); and the scale of 
cognitive empathy itself (Davis 1983). More precisely, this hypothesis is stated as 
follows: if the latent space of psychopathy and cognitive empathy is examined, two 
factors should be extracted - one loaded by psychopathy measures and one constituted 
by both measures of cognitive empathy. 

 
 

2. Method 
 

2.1. Sample and procedure 
 
The study was conducted online, using Google forms as a platform for the 
questionnaire. Participants were recruited via social networks. The final sample 
consisted of 342 subjects. Mean age of participants was 23.7 years (SD=6.89). Majority 
of participants were females (69%). Most of the participants had completed high school 
(68.7%). All of the items were marked as mandatory in the online study, so there were 
no missing answers. 
 
2.2. Measures 
 
We used Psychopathic Personality Traits Scale (Boduszek et al. 2016) to measure 
psychopathy traits. It comprises four scales: Affective responsiveness, Cognitive 
responsiveness, Interpersonal manipulation and Egocentricity. Every subscale consists 
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Interpersonal manipulation or Egocentricity. Perspective taking was negatively 
correlated with all PPTS scales. SD3 and Dirty Dozen psychopathy scales were positively 
related to PPTS measures (however, note that the correlations with Cognitive 
responsiveness were smaller in magnitude) and negatively to Perspective taking. The 
effect sizes of associations were ranged from small to medium. 
 
3.2. The factor structure of the PPTS items 
 
Determining the factor structure of the PPTS was the analytical procedure used for 
testing the second hypothesis of the study. However, there is another reason for 
performing this analysis. In the original study of PPTS (Boduszek et al. 2016), the 
authors performed structural modeling, where they decided on the best fitting model 
for the study. However, the exploratory factor analysis was never conducted on these 
data. We conducted Principal Axis Factoring (PAF) on the 20 items of PPTS. Parallel 
analysis was used in order to determine the optimal number of factors to be analyzed. It 
suggested that two factors optimally describe the data. Since the extracted latent 
variables should depict the same construct, we rotated them in the promax position. 
The pattern matrix of PCA, together with the results of Parallel analysis is shown in 
Table 2. 
 

 
 
The first extracted factor can be interpreted as general psychopathy (23.82% of original 
items’ variance explained). It is loaded by items of shallow affectivity, manipulativeness 
and self-interest. The second factor is mostly loaded by items of Cognitive 
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researchers argued that antisocial behavior should not be considered an endogenous 
psychopathic characteristic (Cooke and Michie 2001; Cooke et al. 2004; 2007; 
Johansson et al. 2002; Međedović et al. 2015). Furthermore, there is an initiative 
claiming that only personality features like manipulativeness and emotional coldness 
should be regarded as core markers of psychopathy (Boduszek, and Debowska 2016). 
In an attempt to operationalize this model, Boduszek and colleagues introduced the lack 
of cognitive empathy in the description of psychopathy (Boduszek et al. 2016). Since 
previous models of psychopathy did not include this indicator as a core psychopathy 
trait, the goal of the present study was to empirically evaluate whether the lack of 
cognitive empathy is the integral feature of psychopathy or perhaps it's correlate. We 
formulated several hypotheses which favor the latter case. The research findings were 
largely in accordance with our assumptions. 

 
4.1. Is (the lack of) cognitive empathy a psychopathic trait or its correlate?  

 
When analyzing the correlations between the PPTS traits it can clearly be seen that 
Cognitive responsiveness shows a lack of congruence with other psychopathy traits. 
While the other psychopathy traits all have positive correlations amongst themselves, 
Cognitive responsiveness is not significantly associated nether with Interpersonal 
manipulation, nor with Egocentricity. It is related only to Affective responsiveness. This 
finding does not imply that Cognitive responsiveness should be treated as a core 
psychopathy trait: it is well known that cognitive and affective empathy are positively 
related (Reniers et al. 2011; Wai and Tiliopoulos 2012). Congruent results were 
obtained in the factor analysis of PPTS items. The items of Cognitive responsiveness, 
together with some Affective responsiveness items, loaded on a factor separate from 
general psychopathy. In fact, these two factors have only a small negative correlation. 
Nevertheless, this finding has an important limitation. It is possible that the second 
factor in FA was in fact the method artifact, since all of the items which loaded on it are 
reversely coded. 
 
In order to provide another evidence of conceptual difference between cognitive 
empathy and psychopathy, we explored the latent space of psychopathy and cognitive 
empathy. If cognitive responsiveness is a part of psychopathy it should converge to 
other psychopathy measures, together with remaining three scales of PPTS. 
Nevertheless, cognitive responsiveness separated into a distinct latent variable, 
together with the perspective taking, a measure of cognitive empathy from the 
Interpersonal Reactivity Index (Davis 1983) which had a negative loading on it. This 
finding implies that both of these measures may not be the indicators of psychopathy 
per se, but a manifestation of an aberration in cognitive empathy which correlates with 
psychopathic traits. 
 
In general, our data favors the view that the lack of cognitive empathy is not the core 
psychopathy trait, but possibly its correlate. This conclusion is in line with a number of 
previous empirical studies and theoretical assumptions which claim that cognitive 
empathy can be intact in psychopaths (Blair 2008; Jones et al. 2010; Mullins-Nelson et 
al. 2006; Wai and Tiliopoulos 2012). Negative correlations between psychopathy and 
inferring the emotional states of others probably can be explained by fundamental 
association between affective and cognitive empathy. In spite of this, empirical findings 
show that cognitive and affective empathy are separate systems (Shamay-Tsoory, 
Aharon-Peretz, and Perry 2009). In accordance, it seems that it is better to observe 
psychopathy and cognitive empathy as separate constructs, and the exact relation 
between them as potentially being moderated by several factors. 
 
 





Delineating psychopathy from cognitive empathy 
 

61 

Boduszek, D., and A. Debowska. 2016. Critical evaluation of psychopathy measurement 
(PCL-R and SRP-III/SF) and recommendations for future research. !"#$%&'( ")(
*$+,+%&'(!#-.+/0 44: 1-12. 

Boduszek, D., A. Debowska, K. Dhingra, and M. DeLisi. 2016. Introduction and validation 
of Psychopathic Personality Traits Scale (PPTS) in a large prison sample. !"#$%&'(
")(*$+,+%&'(!#-.+/0 46: 9-17. 

Brook, M., and D. S. Kosson. 2013. Impaired cognitive empathy in criminal psychopathy: 
Evidence from a laboratory measure of empathic accuracy. !"#$%&'( ")( 12%"$,&'(
3-4/5"'"64 122: 156-166. 

Cooke, D. J., and C. Michie. 2001. Refining the construct of psychopathy: Towards a 
hierarchical model. 3-4/5"'"6+/&'(1--0--,0%. 13: 171–188. 

Cooke, D. J., S. D. Michie, and J. Skeem. 2007. Understanding the structure of 
Psychopathy Checklist-Revised. 750(8$+.+-5(!"#$%&'(")(3-4/5+&.$4 190: 39–50. 

Cooke, D. J., C. Michie, S. D. Hart, and D. A. Clark. 2004. Reconstructing psychopathy: 
Clarifying the significance of antisocial and socially deviant behavior in the 
diagnosis of psychopathic personality disorder. !"#$%&'( ")( 30$-"%&'+.4( 9+-"$:0$- 
18: 337−357. 

Davis, M. H. 1983. Measuring individual differences in empathy: Evidence for a 
multidimensional approach. !"#$%&'(")(;0$-"%&'+.4(&%:(-"/+&'(;-4/5"'"64 44: 113-
126. 

Hare, R. D. 2003.(750(<&$0(3-4/5";&.54(*50/='+-.‒>0?+-0:. 2nd ed. Toronto: Multi-Health 
Systems. 

Hare, R. D., and Neumann, C. S. 2009. Psychopathy and its Measurement. In *&,2$+:60(
<&%:2""=( ")( 30$-"%&'+.4( 3-4/5"'"64, eds. P. J. Corr and G. Matthews, 660–686. 
Cambridge: Cambridge University Press. 

Hare, R. D., and C. S. Neumann. 2010. The role of antisociality in the psychopathy 
construct: Comment on Skeem and Cooke (2010). 3-4/5"'"6+/&'( 1--0--,0%. 22: 
446–454. 

Johansson, P., H. Andershed, M. Kerr, and S. Levander. 2002. On the operationalization 
of psychopathy: Further support for a three faceted personality oriented model. 
1/.&(3-4/5+&.$+/&(@/&%:+%&?+/& 106 (suppl. 412): 81–85. 

Jonason, P. K., and G. D. Webster. 2010. The dirty dozen: a concise measure of the dark 
triad. 3-4/5"'"6+/&'(1--0--,0%. 22: 420-432. 

Jones, A. P., F. G. Happé, F. Gilbert, S. Burnett, and E. Viding. 2010. Feeling, caring, 
knowing: Different types of empathy deficit in boys with psychopathic tendencies 
and autism spectrum disorder. !"#$%&'( ")( *5+':( 3-4/5"'"64( &%:( 3-4/5+&.$4 51: 
1188-1197. 

Jones, D. N., and D. L. Paulhus. 2014. Introducing the short dark triad (SD3) a brief 
measure of dark personality traits. 1--0--,0%. 21: 28-41.  

Međedović, J. 2015. Nomološka Mreža Psihopatije [750( A","'"6+/&'( A0.B"$=( ")(
3-4/5";&.54]. Beograd: Institut za kriminološka i sociološka istraživanja. 































Heidi Maibom 

76 

!"#$$%& '(%& )(& *(& +,,#-./$%& 0(& 12#-%& 3$4& 5(& !-3637(& 89:;(& <3"=#.%& >/3".%& 3$4&7/?@A3?@/$.&
3../B@3?#4& C@?6& D.2B6/D3?62(& Journal of Social and Clinical Psychology& EFG& :9HI
:8J(&

K3-#%&0(&:LLE(&Without Conscience: The Disturbing World of the Psychopaths Among Us(&
M#C&N/-OG&P@7/$&Q&PB6=.?#-&1$B(&

K3-#%&0(&899E(&The Hare Psychopathy Checklist-Revised, 2nd Ed(&R/-/$?/G&*#$?3"&K#3"?6&
P#-A@B#.(&

K3-?%&P(&S(%&3$4&0(&S#7D.?#-(&:LL;(&17D=".@A@?2&3$4&D.2B6/D3?62(&1$&Impulsivity: Theory, 
Assessment and Treatment% #4.(&S(&T#U.?#-&3$4&*(& 53BO./$%&8:8I8E8(&M#C&N/-OG&
!=@",/-4&V-#..(&

K#-D#-?W%& P(& X(%& Y(& T#-?6%& !(& )=O3.%& #?& 3"(& 899:(& +7/?@/$& @$& B-@7@$3"& /,,#$4#-.& C@?6&
D.2B6/D3?62&3$4&U/-4#-"@$#&D#-./$3"@?2&4@./-4#-(&Archives of General Psychiatry&
JHG&;E;I;ZJ(&&

K#..%& Y(%& X(& ["3@./$%& 3$4& P(& S3$4#$#3=(& 89:;(& R6#& @7D3B?& /,& -#C3-4.& /$& #7D3?6@B&
3BB=-3B2&3$4&#7/?@/$3"&7@7@B-2(&Motivation and Emotion&Z:G&:9;I::8(&

K#..%&Y(%&3$4&'(&\@.B6#-(&89:Z(&+7/?@/$3"&7@7@B-2G&T6#$&3$4&C62&C#&7@7@B&#7/?@/$.(&
Social and Personality Psychology Compass&HG&ZJIJ;(&

K@3??%&](%& 3$4& 5(& V(&M#C73$(&899F(&Y$4#-.?3$4@$>&V.2B6/D3?62G&R6#&X/>$@?@A#& P@4#(& 1$&
Handbook of Psychopathy%&#4(&X(&V3?-@BO%&EEZIEJ8(&M#C&N/-OG&R6#&!=@"4,/-4&V-#..(&

K@BO.%& [(%& ](& *3-O/$%& X(& V3?-@BO%& 0(& ]-=#>#-%& 3$4& 5(& V(& M#C73$(& 899Z(& 14#$?@,2@$>&
D.2B6/D3?62& .=U?2D#.& /$& ?6#& U3.@.& /,& D#-./$3"@?2& .?-=B?=-#(& Psychological 
Assessment :FG&8;FI8HH( 

K/DD#$U-/=C#-.%&P(&P(%&[(&K(&[="?#$%&3$4&1(&'(&[-3W@"(&89:F(&V3-.@$>&,#3-G&'&-#3..#..7#$?&
/,& ?6#&#A@4#$B#& ,/-& ,#3-&4#,@B@?.& @$&D.2B6/D3?62(& Psychological Bulletin 142: J;EI
F99&

K/=.#%& R(& K(%& 3$4& T(& )(& *@""@>3$(& :L;F(& '=?/$/7@B& -#.D/$.#.& ?/& 7/4#"#4& 4@.?-#..& @$&
D-@./$&D.2B6/D3?6.. Journal of Personality and Social Psychology&EZG&JJFIJF9(&

5=-^3O/%&*(%&3$4&)(&*3"3?#.?@(&89:F(&1$.?-=7#$?3"&-3?@/$3"@?2&@$&D.2B6/D3?6.G&17D"@B3?@/$.&
,-/7&"#3-$@$>&?3.O.(&Philosophical Psychology&8LG&;:;I;E:(&

5=.?=.%& '(& M(%& 3$4& V(& 0(& \@$$(& 899F(& P?3-?"#I7/4="3?@/$& @$& $/$I@$B3-B#-3?#4& 7#$& 3$4&
C/7#$&C@?6&D.2B6/D3?6@B&?-3@?.(&Personality and Individual Differences ZEG&89J;I
89;:(&

]3-D73$%& [(& :LZH(& R6#& 72?6& /,& ?6#& D.2B6/D3?6@B& D#-./$3"@?2(& American Journal of 
Psychiatry :9ZG&J8EIJEZ(&

]#$$#??%& 5(&8998(&'=?@.7%&#7D3?62%&3$4&7/-3"&3>#$B2(&Philosophical Quarterly J8G&EZ9I
EJ;(&

]@7/$@.%&+(&0(%&V(& 5(&\-@BO%&+(&X3=,,73$%&'(&!/"4C#U#-%&3$4& 5(&PO##7(&89:8(&V-@73-2&3$4&
.#B/$43-2& A3-@3$?.& /,& ^=A#$@"#& D.2B6/D3?62& 4@,,#-& @$& #7/?@/$3"& D-/B#..@$>(&
Developmental Psychopathology 8ZG&:9L:I::9E(&





Heidi Maibom 

78 

Newman, J., C. Patterson, E. Howland, and S. Nichols. 1990. Passive avoidance in 
psychopaths: The effects of reward. Personality and Individual Differences 11: 
1101-1114. 

Newman, J. P., J. J. Curtin, J. D. Bertsch, and A. R. Baskin-Sommers. 2010. Attention 
moderates the fearlessness of psychopathic offenders. Biological Psychiatry 67: 
66-70. 

Nichols, S. 2004. Sentimental Rules: On the Natural Foundations of Moral Judgment. New 
York: Oxford University Press.  

Prinz, J. 2011. Is empathy necessary for morality? In Empathy: Philosophical and 
Psychological Perspectives, eds. A. Coplan and P. Goldie, 211-229. New York: 
Oxford University Press. 

Shamay-Tsoory, S., H. Harari, J. Aharon-Perez, Y. Levkovich. 2010. The role of 
orbitofrontal cortex in affective theory of mind deficits in criminal offenders with 
psychopathic tendencies. Cortex 46: 668-677. 

Shoemaker, D. 2015. Responsibility from the Margins. Oxford: Oxford University Press.  

Shoemaker, D. 2017. Empathy and moral responsibility. In Routledge Handbook of 
Philosophy of Empathy, ed. H. L. Maibom, 242-252. London and New York: 
Routledge. 

Stafford, E., and D. G. Cornell. 2003. Psychopathy scores predict adolescent inpatient 
aggression. Assessment 10: 102-112. 

Swogger, M. T., Z. Walsh, R. J. Houston, S. Cashman-Brown, and K. R. Conner. 2010. 
Psychopathy and Axis I psychiatric disorders: Relationship to reactive and 
proactive aggression. Aggressive Behavior 36: 45-53. 

Varker, T., G. J. Devilly, T. Ward, and A. R. Beech. 2008. Empathy and adolescent sexual 
offenders: A review of the literature. Aggression and Violent Behavior 13: 251-260. 

Vidal, S., J. Skeem, and J. Camp. 2010. Emotional intelligence: Painting different paths for 
low-anxious and high-anxious psychopathic variants. Law and Human Behavior 
34: 150-163 







Are psychopaths legally insane? 

81 

found in the antisocial behavior/lifestyle factor are: Impulsivity, thrill seeking, early 
behavioral problems, parasitic lifestyle, poor behavioral controls, lack of realistic long-
term goals, juvenile delinquency, revocation of conditional release. Items which do not 
fit into the two main categories are promiscuity, many short-term relationships, and 
criminal versatility. 
 
While the PCL-R is the best-known and most frequently used tool for diagnosing 
psychopathy, psychopathy was initially introduced as a clinical diagnosis by Cleckley 
and there are tests for the diagnosis of psychopathy which do not primarily target the 
prison population; for example the PPI-R (Lilienfeld and Widows 2005) or the Levenson 
Self-Report Psychopathy Scale (Levenson et al. 1995). The latter two are self-report 
tools, which involve certain limitations, given the fact that dishonesty is a core 
diagnostic criterion of psychopathy. There is, furthermore, ongoing uncertainty about 
the extent to which different self-report measures pinpoint the same construct 
(Lilienfeld and Fowler 2006).  
 
The criteria a subject has to meet to qualify as psychopathic on the PCL-R and those for 
the DSM category of Antisocial Personality Disorder (ASPD) exhibit a large overlap. This 
may suggest that psychopathy is just the forensic equivalent to ASPD. This is not the 
case, however. Scientists working on psychopathy agree that psychopathic individuals 
form a subset of people with ASPD (Blair 2008; Harris et al. 2001; Skeem et al. 2011). 
The main difference between the two diagnoses is that criteria for the diagnosis of 
psychopathy explicitly include personality traits (callousness, grandiose sense of self-
worth, irresponsibility), whereas the ASPD diagnosis in the DSM focuses more strongly 
on observable antisocial behavior (cf. DSM 5). However, the diagnostic criteria for ASPD 
has moved closer to those for psychopathy in the current DSM-5. As the ASPD diagnosis 
is less specific than the PCL-R, someone diagnosed with psychopathy will normally also 
be diagnosable as having ASPD, but not vice versa. Individuals diagnosed with 
psychopathy also frequently meet the criteria for other Axis II B disorders such as 
narcissistic or borderline personality disorder. In particular, it has been hypothesized 
that borderline personality disorder might be the female phenotype of secondary 
psychopathy (Sprague et al. 2012). Given the focus on socially undesirable personality 
characteristics in axis II cluster B personality disorders, the presence of an overlap is 
hardly surprising. Furthermore, some of the key characteristics, such as problems with 
empathy, are shared across such diagnoses as psychopathy, narcissistic personality 
disorder and borderline personality disorder (Baron-Cohen 2012). 
 
2.2. Diagnostic criteria and the psychopathy construct 
 
From the outset, antisocial behavior has figured prominently in the diagnostic criteria 
for psychopathy. This has led to a number of discussions regarding the question 
whether what we are faced with is a genuine medical condition or a pattern of disvalued 
behavior (cf. Blackburn 1988; Karpman 1948). The heavy reliance on antisocial 
behavior complicates the picture, because the relation between social deviance and 
personality traits needs to be established. Making antisocial behavior part of the 
diagnostic criteria risks including very diverse individuals with regard to the cause of 
the undesirable behavior; and this is indeed an objection raised against both ASPD and 
psychopathy as diagnostic categories (Blackburn 1988; Mullen 2007). As Blackburn 
points out: “The contribution of personality characteristics to antisocial behavior is an 
empirical question which can only be answered if the two are identified independently” 
(Blackburn 1988, 507). 
 
The problem of using undesirable behavior as a diagnostic criterion is part of a more 
general problem regarding our understanding of a condition and the way it is diagnosed 
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in psychiatry. Diagnostic criteria serve the purpose of establishing when someone has 
condition x. In psychology and psychiatry, we do this by looking at behavior, which is 
generally the only way we can access differences at the psychological level. The reason 
why the DSM is so strongly focused on behavioral measures is because they make a 
diagnosis reliable across patients and clinicians (Cooper 2014). However, what we are 
really after is something that goes beyond a mere behavioral description, something 
that indicates the underlying cognitive and emotional dysfunctions which lead to this 
kind of behavior (namely, some causes of the behavior). In a review paper, Skeem and 
colleagues draw attention to this in the context of psychopathy, saying that  
 

The PCL-R has played an extraordinarily generative role in research and 
practice over the past three decades—so much so, that concerns have been 
raised that the measure has become equated in many minds with the 
psychopathy construct itself. (Skeem et al. 2011, 95)  

 
The diagnostic criteria of the PCL-R do attempt to capture the specific underlying 
personality characteristics which Cleckley used to define psychopathy. The most 
important underlying characteristics assessed by the diagnostic are affective deficits, 
most notably in empathy, as well as problems with impulse control. Both are central to 
the construct of psychopathy. Thus, while antisocial behavior figures prominently in the 
diagnosis, it is supposed to be linked to the affective deficits. Emotional deficits of 
psychopaths thus help distinguish psychopathy from less well circumscribed conditions 
such as antisocial personality disorder and provide us with characteristics which help 
to explain the problematic behaviors exhibited by psychopaths.  
 
As we will argue below, it is these underlying cognitive or emotional dysfunctions that 
we	are	 interested	in	when	we	make	judgments	regarding	a	psychopath’s	criminal	and	
moral responsibility. We want to know whether the psychopath has certain 
psychological features which make immoral or illegal behavior difficult or impossible to 
avoid, or lacks understanding of what constitutes morally right or wrong action.  
 
!"#" $%&'()&*+,-',./',0.-*1)'2)).*+,33)&).'*'45)-*03*5-4/(056'(*
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The literature often subdivides psychopaths further according to behavioral profiles, 
hypothesized underlying causes, etc. One such division is between primary and 
secondary psychopathy (Lykken 1996; Mealey 1995; Newman et al. 2005; see also 
Maibom’s	 contribution	 to	 this	 issue), and another is the one between successful and 
unsuccessful psychopaths (Gao and Raine 2010; Ishikawa et al. 2001; Sifferd and 
Hirstein 2013). The primary/secondary distinction tracks affective differences. Primary 
psychopaths are characterized by low anxiety, whereas secondary psychopaths are 
more anxious (cf Lykken 1996; Newman et al. 2005). Primary psychopathy is also 
associated with fearlessness, low emotional empathy, and is inversely associated with 
negative emotionality, whereas secondary psychopathy is associated with negative 
emotionality, impulsivity, frustration, sensation-seeking, and reactive aggression 
(Skeem et al. 2011). In sum, it seems that when divided this way, only primary 
psychopaths may have flattened affect.  
 
Some authors also take the primary/secondary psychopathy distinction to distinguish 
the	 way	 psychopaths	 acquired	 the	 condition.	 Primary	 psychopaths	 are	 ‘born	
psychopaths’,	 whereas	 secondary	 psychopaths	 are	 thought	 to	 have	 developed	
psychopathic traits because of other psychological deficits or in reaction to a difficult 
social and familial environment (Mealey 1995; Porter 1996). There is a growing body of 
evidence which shows that psychopathy is correlated with childhood abuse and neglect 
(Craparo et al. 2013; Marshall and Cooke 1999). On the primary/secondary distinction, 
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individuals whose condition is caused by abuse and neglect would be secondary 
psychopaths. 
 
Work on primary versus secondary psychopathy indicates that psychopaths may be 
heterogeneous both in terms of the specific traits that they manifest and in the etiology 
of their condition. This should already cause us to question whether psychopaths, as a 
group, have a mental disorder that ought to be considered exculpatory. In addition, 
there is a further important distinction made in the literature between so-called 
successful psychopaths, who remain undetected (at least by the law) but whose 
behavior may well be immoral or illegal, and unsuccessful psychopaths, who tend to get 
caught up in the criminal justice system (Ishikawa et al. 2001). Whether there is a 
significant number of successful psychopaths is far from clear (Skeem et al. 2011), but 
that some people with psychopathic tendencies actually manage to avoid contact with 
the law or psychiatric institutions is assumed by authors whose positions on 
psychopathy differ significantly (Babiak and Hare 2007; Babiak et al. 2010; Hare 1999). 
Both individuals who exhibit psychopathic traits but refrain from ‘traditional criminal 
activity,’ and those who engage in criminal activity but manage to escape conviction 
have been categorized as successful psychopaths (Anderson and Kiehl 2012).  
 
Conceptions and ways of classifying psychopaths as successful (i.e. the tests 
administered) are not uniform across the literature (cf. Gao et al. 2010). However, on 
the most general level possible, we can say that successful psychopaths are those 
individuals who have escaped imprisonment but exhibit psychopathic traits. Whether 
their success can be explained by the fact that they score lower on certain psychopathic 
traits, such as lack of impulse control, as a number of authors hypothesize (Poythress 
and Hall 2011) is still under investigation. Even so, the two categories of psychopaths – 
successful and unsuccessful – seem to exhibit differences regarding the core underlying 
dysfunctions or causes of psychopathy, including emotionality and impulsivity, as we 
shall see below. 
 
A further factor that is important when considering the condition is that, like most 
mental disorders, psychopathy is increasingly viewed as dimensional. A dimensional 
conception of mental disorders stresses the continuity between traits found in the 
population overall and those found in certain disorders, conceptualizing pathological 
traits as varying in degree, rather than in kind. In other words, psychopathic traits lie on 
a continuum and can to a lesser degree also be found in individuals who do not meet the 
criteria for a diagnosis of psychopathy.  “[A] “psychopath” as we think of him/her likely 
represents the extreme end of the continuum of symptom severity” (Glenn et al. 2011, 
372). Hare and Neumann (2008) also suggest that it may be more useful to characterize 
people as exhibiting psychopathic traits to varying degrees rather than positing a 
psychopath/non-psychopath dichotomy. 
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As noted above, Nadelhoffer and Sinnott-Armstrong argue that whether psychopathy 
counts as a disorder or illness is important, because if this is the case, psychopaths may 
be eligible for the insanity defense. They note that “the crucial point here is that neither 
formulation [of the insanity defense] has any chance of applying to psychopaths unless 
psychopathy is a “disease of the mind” (M’Naghten) or a “mental disease” (ALI/MPC)” 
(Nadelhoffer and Sinnott-Armstrong 2013, 230). Nadelhoffer and Sinnott-Armstrong 
claim psychopathy is a disorder on all reasonable definitions of disorder. We are not so 
sure this is the case; it seems to us that whether psychopathy counts as a disorder 
depends upon the definition of disorder used and the subtype of psychopathy under 
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simply ask straight off about the responsibility, blame, and punishment of 
addicts, without also worrying about whether addicts are ill or not. (Butlin 
and Papineau 2017, 101) 
 

However, the issues of whether a condition should count as a disorder, and whether it 
mitigates responsibility, are closely linked. Indeed, they normally rely on the same facts 
– facts about psychological deficits that impair agents’ decision making and actions in 
such a way that we take them to be ill, and less able or unable to meet moral demands. 
So, a diagnosis of a disorder may be read as shorthand for the existence of cognitive 
deficits or dysfunctions which may also lead to lack of what legal scholars call “capacity 
responsibility” – the general mental capacities an agent must possess to be legally liable 
for her actions (Hart 1968). According to Hart, these include: “understanding, 
reasoning, and control of conduct: the ability to understand what conduct legal and 
moral rules require, to deliberate and reach decisions concerning these requirements; 
and to conform to decisions when made” (Hart 1968, 227).  
 
Medical diagnoses serve different purposes than categories of excuse. Legal excuses aim 
to identify those whose ability to understand and obey the law is severely 
underdeveloped or diminished; whereas categories of disease are shaped by the 
medical professions’ aims of diagnosing and treating illness. Thus, there are significant 
differences between categorization of disordered or diminished mental processes by 
the law versus the medical profession. Many mental disorders identified for treatment 
have little or no significance regarding the diagnosed person’s capacity to commit a 
crime; and many persons excused from criminal culpability do not suffer from a mental 
disorder (e.g., young children).   
 
Tests used by courts to determine if a defendant is legally insane attempt to identify 
capacities necessary for a person to be law-abiding, and then ask whether they are 
missing or diminished in a mentally ill defendant. The test for insanity adopted by most 
U.S. states, the M’Naghten rule, excuses a defendant who, due to a severe mental disease 
or defect, is unable to appreciate the nature and quality of the wrongfulness of his act. 
The other legal standard used in the U.S., found in the Model Penal Code (1985), 
requires that at the time of the criminal act a defendant diagnosed with a relevant 
mental defect lacked “substantial capacity to either appreciate the criminality of his 
conduct or to conform his conduct to the requirements of the law.”  Thus, the M’Naghten 
rule employs a purely cognitive conception of insanity, whereas the MPC rule requires 
that responsible defendants possess both cognitive and volitional competence. 
 
Which test is best? David Brink and Dana Nelkin (2013) have argued that the capacities 
required for criminal blame and punishment are those necessary to provide an offender 
with “fair opportunity to avoid wrongdoing” (Brink and Nelkin 2013, 284). Certain 
cognitive and volitional capacities provide this fair opportunity because they allow an 
offender to understand moral and legal rules, and to exert control over his behavior to 
avoid breaking such rules (Brink and Nelkin 2013). Recognition of wrongdoing involves 
understanding the nature of one’s act in relation to the law, as well as in relation to the 
circumstances surrounding the act (Brink and Nelkin 2013). Volitional capacities 
include a person’s ability to plan and act according to that plan, to avoid impulsive 
reactive behavior, and in general, to inhibit behavior based on an understanding of its 
nature and consequences. Brink and Nelkin argue that legal excuses require substantial 
impairment of either cognitive or volitional capacities. They thus embrace the MPC test, 
which has both a cognitive and a volitional prong. This test is fairer to defendants 
because it recognizes the two main ways in which they may lack fair opportunity to be 
law-abiding due to their mental disorder. 
 



Anneli Jefferson and Katrina Sifferd 

86 

!"#$%&'(#above, both the M’Naghten and the MPC test require that a mental disorder 
")%*+(# ,-*"'# &)'# .'$&-+# ('/0,0'$,0'"# &)-&# "'12'# &%# '3,*"'# -# ('/'$(-$&4# 5'6-+# ",)%+-1#
70,)-'+#7%%1'#)-"#-16*'(#&)-&#8%&)#&)'#7’Naghten and MPC tests assume a relation of 
9'-:#1'+'2-$,'#8'&9''$#-$#*$('1+;0$6#.'$&-+#0++$'""#-$(#+'6-+#0$"-$0&;#<7%%1'#=>?@A4#
B)0"#.'-$"#&)-&#8;#&)'"'#"&-$(-1("#-#.'$&-+#(0"'-"'#%1#('/',&#0"#$%&#"*//0,0'$&#&%#'3,*"'#
"%.'%$'# /1%.# +'6-+# 1'"C%$"080+0&;D# &)'# (0"'-"'# %1# ('/',&# .*"&# ,-*"'# "*8"&-$&0-+#
,%6$0&02'# %1# 2%+0&0%$-+# 0$,-C-,0&;4# E%9'2'1F# 7%%1'# -16*'"F# 0/# "*8"&-$&0-+# .'$&-+#
0$,-C-,0&;#0"#(%0$6#&)'#'3,*+C-&%1;#9%1:F#9);#(%'"#&)'#,-*"'#%/#&)-&#0$,-C-,0&;#.-&&'1#
&%# ('&'1.0$0$6# +'6-+# 1'"C%$"080+0&;G# H/# 8'0$6# *$-8+'# &%# *$('1"&-$(# &)'# $-&*1'# -$(#
quality of one’s act, or unable to control one’s behavior is sufficient for excusing one 
/1%.# +'6-+# 1'"C%$"080+0&;F# &)'$# 0&# 0"# *$,+'-1# 9);# 0&# .-&&'1"# 9)'&)'1# "*,)# 0$-80+0&;# 0"#
,-*"'(#8;#.'$&-+#0++$'""#1-&)'1#&)-$#"%.'&)0$6#'+"'4##
#
7%%1'# &)'1'/%1'# ,+-0."# &)-&# 9'-:I1'+'2-$,'# ,%++-C"'"# 0$&%# -# C%"0&0%$# -""'1&0$6# $%#
1'+'2-$,'# 8'&9''$# .'$&-+# 0++$'""# -$(# 1'"C%$"080+0&;F# -$(# -(2%,-&'"# /%1# -# "&1%$6I
1'+'2-$,'#C%"0&0%$#0$"&'-(4#!#.'(0,-+#,%$,'C&#0"#"&1%$6+;#1'+'2-$&#0/#0&F#8;#0&"'+/F#,-C&*1'"#
,%$(0&0%$"#%/#.%1-+#-$(#+'6-+#'3,*"'#<7%%1'#=>?@A4#7%%1'#,+-0."#&)-&#0$#,-"'"#9)'1'#
.'$&-+# 0++$'""# C1%20('"# -# +'6-+# '3,*"'F# 0&# (%'"# "%# 8;# ('$;0$6# .%1-+# -6'$,;D# +0:'# 2'1;#
;%*$6#,)0+(1'$F#,'1&-0$#C'1"%$"#90&)#.'$&-+#0++$'""#+-,:#&)'#,-C-,0&;#&%#*$('1"&-$(#-$(#
/%++%9# +'6-+# 1*+'"4# 7%%1'# &)*"# "''."# &%# ,+-0.# &)-&# ,'1&-0$# .'$&-+# 0++$'""'"# 0('$&0/;#
persons who lack the capacity to commit a crime, or those who lack “capacity 
responsibility” (again, using legal scholar H.L.A. Hart’s terminology). Hart argued that 
,-C-,0&;#1'"C%$"080+0&;#0"#-#/%*$(-&0%$-+#1'J*01'.'$&#/%1#&)'#'//0,-,;#%/#+-9D#0/#-#C'1"%$#
%1# ,+-""# %/# C'1"%$"# ,-$$%&# C'1,'02'# &)'# +-9# -"# -# 1'-"%$# &%# -,&# -$(# ,%$/%1.# &)'01#
8')-20%1# &%# 0&F# &)'# +-9#/-0+"#-"#-CC+0'(# &%# &)-&#C'1"%$#%1#,+-""K#8',-*"'# &)'# +-9#,-$$%&#
0$/+*'$,'#&)'01#8')-20%1#</%1#0$"&-$,'F#0/#&)';#-1'#"'10%*"+;#.'$&-++;#0++AF#&)';#/-++#%*&"0('#
%/# 0&"# 1'-,)# <E-1&# ?LMNA4# !# C'1"%$# 90&)# ,-C-,0&;# 1'"C%$"080+0&;# ,-$# 8'# /%*$(# &%# )-2'#
+'6-+#+0-80+0&;#1'"C%$"080+0&;F#9)0,)#,%$"0"&"#%/#&)'#"C',0/0,#.'$&-+#"&-&'#-&&108*&0%$"#&)'#
,10.0$-+#+-9#.*"&#-""06$#&%#-#('/'$(-$&#0/#)'#%1#")'#0"#&%#8'#/%*$(#6*0+&;#%/#-#,10.0$-+#-,&#
(e.g. acting “purposely” I#90&)#&)'#C*1C%"'#%/#,-*"0$6#,10.0$-+#)-1.A4#H$#&)'#,-"'#%/#&)'#
(0.0$0")'(# .'$&-+# ,-C-,0&;# ('/'$"'F# ('61-('(# .'$&-+# ,-C-,0&0'"# .-;# .'-$# &)'#
('/'$(-$&#,%*+(#$%&#)-2e performed an act “purposely” or “knowingly,” but might still 
)-2'#8''$#1',:+'""#-$(#&)*"#"&0++#C-1&0-++;#1'"C%$"08+'4#
#
7%%1'# -16*'"# &)-&# .'$&-+# 0++$'""'"# &)-&# -1'# "&1%$6+;# 1'+'2-$&# &%# +'6-+# 0$"-$0&;# -1'#
"C',0-+# 0$# &)'01# '3,*+C-&%1;# C%9'1# 8',-*"'# &)';# *"*-++;# ,-$$%&# 8'# -&&108*&'(# &%# -$;#
-,&0%$"# %1# (',0"0%$"# 8;# &)'# C'1"%$# 9)%# 0"# 0++4# H$# &)0"# 9-;# .'$&-+# 0++$'""'"# -1'# *$+0:'#
2%+*$&-1;#0$&%30,-&0%$F#9)0,)#.-;#-+"%#+'-(#&%#-#+-,:#%/#,-C-,0&;#8*&#,-$#8'#&1-,'(#8-,:#
&%#-#(',0"0%$#.-('#8;#&)'#('/'$(-$&4#H$#)0"#(0",*""0%$#%/#&)'#!$('1"#O1'020:#,-"'F#7%%1'#
claims that the medical diagnosis “psychosis” is strongly relevant to legal insanity. A 
C'1"%$# "*//'10$6# /1%.# C";,)%"0"# -&# &)'# &0.'# )'# ,%..0&"# -# ,10.'# +-,:"# ,-C-,0&;#
1'"C%$"080+0&;F#-$(#&)*"#%*6)&#&%#8'#'3,*"'(#/1%.#,10.0$-+#,*+C-80+0&;4#B)0"#.'-$"#&)-&#0/#
O1'020:#9-"#C1%C'1+;#(0-6$%"'(#-"#C";,)%&0,#-&#&)'#&0.'#%/#)0"#,10.'"F#)'#0"#'3,*"'(4##
#
E%9'2'1F# 0$# -$# -1&0,+'# 1'/+',&0$6# %$# &)'# O1'020:# ,-"'F# O%1&%+%&&0F# O1%%.'F# -$(# 7-.'+0#
(0"-61''F# 8%&)# &)-&# ,'1&-0$# .'(0,-+# (0-6$%"'"# -1'# "&1%$6+;# 1'+'2-$&# &%# ,10.0$-+#
,*+C-80+0&;F# -$(# &)-&#O1'020:# 0$#C-1&0,*+-1#%*6)&# &%#8'# '3,*"'(#(*'# &%#)0"#(0-6$%"0"# %/#
C";,)%"0"# <O%1&%+%&&0F# O1%%.'F# -$(# 7-.'+0# # =>?PA4# O%1&%+%&&0# '&# -+4# -61''# 90&)#7%%1'#
&)-&#C1%%/#%/#-$#*$('1+;0$6#.'$&-+#0++$'""#0"#-#9-;#%/#0('$&0/;0$6#-#61%*C#%/#C'1"%$"#/%1#
9)%.# ,'1&-0$#.'$&-+# 0$,-C-,0&0'"# -1'# 6'$'1-++;# '3,*+C-&%1;4#E%9'2'1F# &)';# $%&'# &)-&#
$%&#'2'1;#C'1"%$#/%*$(#&%#)-2'#-#"06$0/0,-$&#.'$&-+#(0"%1('1#-&#&)'#&0.'#%/#&)'01#,10.'#
90++#8'#/%*$(#&%#)-2'#0$,-C-,0&0'"#"06$0/0,-$&#'$%*6)#/%1#&)'.#&%#8'#'3,*"'(4#O%1&%+%&&0#
-$(#,%++'-6*'"#&)*"#'.81-,'#-#9'-:I1'+'2-$,'#C%"0&0%$F#-$(#,+-0.#&)-&#'2'$#0/#O1'020:#
(0(#)-2'#('+*"0%$"F#-$(#9-"#C1%C'1+;#(0-6$%"'(#-"#C";,)%&0,#-&# &)'# &0.'#%/#)0"#,10.'F#



Are psychopaths legally insane? 

87 

this fact may still be irrelevant to whether he is criminally responsible. Because the 
level of cognitive and social functioning can vary widely amongst those with psychosis, 
even a diagnosis or the symptom of hallucinations or delusions themselves do not 
necessarily indicate the quality	 of	 a	 persons’	 legal	 and	 moral	 agency. They make a 
similar case in another paper which discusses a case study of a patient suffering from 
delusions, who attacks his neighbor. They argue that delusions per se do not excuse, but 
that it would have to be the case that what the individual did was either no action at all, 
or an action which would be justified if the delusion were in fact a true belief (Broome 
et al. 2010). They conclude, contra Moore, that no particular set of psychiatric 
symptoms or diagnoses is strongly relevant to a determination of legal insanity.4 
 
We agree with Bortolotti and colleagues and feel that no mental illnesses are strongly 
relevant to legal insanity. Even a diagnosis of schizophrenia, the illness most likely to 
underpin a successful	 plea	 of	 legal	 insanity	 in	 the	US,	may	 be	 irrelevant	 to	a	 person’s	
capacity responsibility if it is controlled by medication, or if the person had sufficient 
mental capacity to understand the specific moral and or legal rule broken by her crime, 
and the ability to have acted in accordance with those rules at the time the crime was 
committed. To put it more strongly, many mental disorders are probably largely 
irrelevant	 to	 a	 person’s	 capacity	 responsibility.	 Mental	 illnesses	 such	 as	 obsessive-
compulsive disorder,	 depression,	 and	 phobias	 typically	 will	 not	 impact	 a	 person’s	
capacity to understand moral and legal rules, or to obey those rules. An exception might 
be the ability of a clinically depressed person to prepare and file a very complex set of 
tax returns on time – the inertia that some persons with clinical depression experience 
might inhibit their ability to spend hours preparing their taxes. Parents with depression 
or bipolar disorder may also fail in their responsibility to care for their children partly 
because of their condition but be less than fully legally responsible for doing so.  But in 
general,	even	severe	mood	and	personality	disorders	are	unlikely	to	impact	a	person’s	
ability to understand the relationship between her act and the law, or the volitional 
capacity to inhibit illegal behavior. 
 
On the other hand, there may be cases where a defendant not diagnosed with a mental 
disorder is seriously incapacitated with regard to his ability to understand moral and 
legal rules, or to obey those rules. Such incapacities are not exculpatory if they are self-
inflicted – for example, if a person had voluntarily taken a dose of LSD. However, if a 
court determined that a defendant had serious mental deficits that were not due to a 
mental disorder, but also	were	not	due	to	the	defendant’s	own	actions,	 then	the	court	
may find the defendant partially excused due to diminished mental capacity. One 
example might be persons with severe intellectual disabilities. 
 
 
4. Do psychopaths lack capacity responsibility (are psychopaths legally insane)? 
 
The question addressed in this section is whether psychopathy is either strongly or 
weakly relevant to legal insanity such that a diagnosis of psychopathy should be 
considered exculpatory by criminal courts. We maintain that a diagnosis of psychopathy 
is only very weakly relevant to legal responsibility, because the diagnosis does not 
reliably pick out persons who lack the cognitive and volitional capacities necessary for 
capacity responsibility. To put it another way, psychopathy does not reliably map onto 
incapacities necessary for a person to have a fair opportunity to be law-abiding. The 

                                                 
4 Similar points have recently been made about the relationship between mental illness and moral 
responsibility (King and May 2018). 
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best	 current	 science	 indicates	 that	 the	 heterogeneity	 of	 the	 group	 “psychopath”	 with	
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tasks, often tested by the Wisconsin Card Sorting Test). One study by Pera-Guardiola et 
al. (2016) indicated that prisoners with lower scores of psychopathy may suffer from EF 
deficits	 tested	 by	 the	 WCST	 (a	 “cool”	 task)	 in	 comparison	 with prisoners who score 
higher on the psychopath diagnostic and those without a psychopathy diagnosis. This 
study thus seems to indicate that higher scores on the PCL-R	don’t	necessarily	indicate	
higher	 deficits	 in	 “cool”	 EFs.	 Instead,	 the	 study	 indicated	 that antisocial personality 
disorder	might	more	accurately	track	deficits	in	“cool”	EFs	as	opposed	to	scores	on	the	
PCL-R (Pera-Guardiola et al. 2016). 
 
Some	psychopaths,	however,	may	suffer	from	deficits	 in	 tasks	 testing	“hot	EFs”	(tasks	
involving emotion, often tested by gambling tasks). Such tasks touch upon both of the 
characteristics of psychopathy that may make it harder for psychopaths to be law-
abiding: emotional deficits may impact cognitive control of behavior or the ability to 
inhibit action, especially	in	response	to	a	psychopath’s	understanding	the	nature	and/or	
consequences	 of	 one’s	 actions.	 In	 comparison	 to	 non-psychopathic controls, both 
successful and unsuccessful psychopaths perform worse on gambling tasks (Mitchell et 
al. 2002). Psychopaths, when compared to controls, show non-risk-aversive behavior, 
making them more likely to sustain major losses.  
 
However,	Jurjako	and	Malatesti	argue	that	deficits	in	performance	in	“hot”	EF	tasks	are	
not significant enough to be exculpatory because they are so context-dependent and, as 
discussed above, may be corrected for (Jurjako and Malatesti 2018b). As already 
mentioned, in conditions where psychopaths pay attention to certain aspects of the 
gambling game, and pause before making a decision, psychopaths perform as well as 
controls.	This	seems	to	indicate	that	deficits	on	“hot”	EF	tasks	may be primarily due to 
problems	of	affect	and	can	be	ameliorated	with	“cool”	EFs	such	as	attentional	focus.	In	
addition, persons who have difficulty making good moral decisions due to strong 
emotional responses may also have opportunities to control their emotional reactions 
via limiting their exposure to the environments or conditions that trigger such 
responses (Roskies 2012).9 Jurjako and Malatesti conclude that once variability 
between	psychopaths	on	EF	tasks	is	taken	into	consideration,	“it	is	not	clear	that	there	
is sufficient evidence indicating that psychopaths suffer from general impairments 
underlying	the	control	capacities”	(Jurjako and Malatesti 2018a, 1018). 
 
 
5. Conclusions 
 
The DSM-5 does not classify psychopathy as a standalone mental illness or disorder; 
instead it is best understood as sub-type of Antisocial Personality Disorder. While on 
some definitions psychopathy may be properly conceived of as a disorder (e.g., because 
it exhibits both dysfunctionality and harmfulness), we have argued that a diagnosis of 
psychopathy will frequently be insufficient to ground a successful legal insanity defense. 
This is because the group of individuals subsumed under the diagnosis is so 
heterogeneous that many psychopaths are not mentally incapacitated in a way relevant 
to responsibility. 
  
We claim that evidence of a mental disorder is only weakly relevant to establishing legal 
insanity, which means that on the MPC test for legal insanity – which we feel is fairer to 

                                                 
9 Examples may include a person avoiding extended time with children if he finds them sexually 
attractive, avoiding alcohol if a person knows it leads him to impulsive or aggressive behavior; and a 
person avoiding others who tend to make him anxious or upset.  
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defendants than the M’Naghten	 test	 – a mental disorder must be shown to result in 
substantial impairment of either cognitive or volitional capacities. These capacities 
could be impaired by the two primary symptoms of psychopathy, affective deficits and 
problems with cognitive control. This is because these symptoms could deny a 
defendant a fair opportunity to be law-abiding by impacting his ability to understand 
moral and legal rules, and to exert control over his behavior to avoid breaking such 
rules (Brink and Nelkin 2013). However, current science indicates that psychopaths are
a heterogeneous group with regard to both affect and cognitive control, and thus, with 
regard to how such symptoms might impact a defendant’s	 cognitive	 or	 volitional	
capacities. This means a diagnosis of psychopathy using the standard diagnostics does 
not provide evidence or proof that a defendant is legally insane. At best, the diagnosis 
may indicate to the court that further psychological testing for substantial mental 
impairment is required to establish whether the requirements for legal insanity might 
be met.  
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